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Investigation Reports on Magazines’ Intrusion to
Artists’ Personal Data Privacy
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We have been the legal consultant for the Hong Kong Performing Artists Guild (the “Guild”)
for years. In June 2011, 3 TV artists asked for assistance from the Guild in relation to (1) the
photographers’ clandestine photo-taking of the artists’ private behavior at home, and (2) the
subsequent publishing of those photographs by the 2 magazines, namely FACE and Sudden
Weekly. With the Guild’s support and assistance. The artists lodged complaints to the
Office of the Privacy Commissioner for Personal Data. After 9 months’ investigation, the
Privacy Commissioner for Personal Data (the “Commissioner”) published the investigation

reports on the particular incidents on 28" March 2012.

Findings in the Reports

Based on the facts of the cases, the Commissioner recognized that “freedom of press” and
“right to privacy” were values of equal importance. When the relevant news collecting
method amounted to collection of personal data, it would fall into the ambit of the Personal
Data (Privacy) Ordinance (the “PDPQ”).

In the present case, the magazines’ collection of the artists’ personal data (i.e. photographs)
by means of the photo-taking in the circumstances contravened the principle in PDPO
requiring such data to be collected by “legal and fair means”. The reports also emphasized

the following :-

(1) the photographers’ act of taking photographs of the 3 artists’ premises from a far
distance, accompanying with the use of equipment such as long-focus lens and magnifier,
transcended those artists’ reasonable expectation of privacy; and

(2) the notion of “public interest” is different from public curiosity. Under normal
circumstances, private life of an artist would be irrelevant to any issue involving public
affairs or livelihood, and should not constitute public interest merely by reason of the

object’s occupation being an artist.

Pursuant to the PDPO, the Commissioner served “enforcement notices” on the magazines,
directing them to adopt measures to remedy the contravening acts. Such measures should
normally include the deletion of relevant personal data and implementation of internal

guidelines to avoid further breaches.

Conclusion
As the legal consultant of the Guild, we were honoured to take part and render our
assistance in advising the 3 artists and the Guild. The Commissioner’s attempt in the present

case is to define the “fair means” of collecting personal data and clarifying the relationship

between freedom of press and right of privacy only in the present cases.
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